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AALU Bulletin No:  10-56 June 10, 2010 

Subject: Life Insurance Premium Payments to 419 Plan & Trust Not 
Deductible 

Major References:   Curcio et al. v. Comm'r, T.C. Memo. 2010-115 (2010) 

Prior AALU Washington Reports: 08-01; 07-108; 07-91; 04-124; 03-72; 02-99; 00-72; 95-50 
 
MDRT Information Retrieval Index Nos.: 2400.28, 7400.00 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

Relying upon V.R. DeAngelis M.D.P.C. v. Comm'r, T.C. Memo 2007-360 aff'd, 
574 F.3d.789 (2d. Cir. 2009), cert. denied, Sup. Ct. Dkt. No. 895 (Mar. 22, 2010)  (see our 
Bulletins Nos. 10-43, and 08-01), the Tax Court, in Curcio, et al. v. Comm'r, T.C. Memo. 
2010-115 (2010), disallowed deductions for employer contributions made to the Benistar 
419 Plan & Trust, a welfare benefit trust providing preretirement life insurance.  (See 
also our Bulletins Nos. 07-108, 07-91, 04-124, 03-72, 02-99, 00-72, 95-50.) 

 
Curcio v. Comm'r is a consolidation of cases involving three sets of taxpayers, all of whom are 

owners (or spouses of owners) in various businesses that participated in the Benistar 419 Plan & Trust (the 
"Plan").  The Benistar Plan was established in 1997 as a Revenue Code section 419A(f)(6) multiple-
employer welfare benefit trust providing preretirement life insurance to select employees of companies 
participating in the Plan.  The employers would make contributions to the trust and the Plan would use the 
contributions to acquire one or more life insurance policies covering the employees insured by the Plan.  
The Plan would withdraw funds from the trust to pay the premiums on the underlying insurance policies.  
With regard to the three employers whose tax situations are addressed in this case, no rank-and-file 
employees were covered under the Plan.  The only employees of these businesses benefiting under the Plan 
were the owners and, in one case, the stepson of an owner. 

 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10_56.pdf


 2
Plan Funding 
 
Generally, the Plan relied upon insurance brokers to enroll employees.  The owner-employees in 

Curcio with the assistance of their individual brokers would select the underlying policy (or policies) from 
the life insurance policies offered by insurance companies licensed in New York.  They would select the 
benefit amount, the premium payments that would be made and the type of life insurance that would be 
purchased, whether it was a term, whole life, universal or variable.  The only restrictions on selecting the 
policies, other than they be policies of companies licensed in New York, were that the dividends had to be 
reinvested as paid-up additions, and the investment portion of any variable policies had to be allocated to 
the insurance guaranteed fund or S&P 500 equity index fund. 

 
During the period of the employees Plan participation, the Plan was the owner of the underlying 

policies.  As such, it was entitled to the increased death benefit resulting from the dividends used to 
purchase paid-up additions, even though the benefit paid out under the Plan was limited to the benefit 
amount originally selected by the employee.  Furthermore, neither the employer nor the employee could 
withdraw money from the underlying policies via loans or cash withdrawals. 

 
Under the terms of the Plan as initially established, the employer could determine the amount of 

contributions it would make to the trust over a period of time.  In 2000, the Plan was amended to require 
that the employer contributions to the Plan be at the level necessary to fully fund the underlying policy (or 
policies) with a maximum of five annual contributions.  In 2003, the Plan was amended again to require 
that the underlying policies be fully funded with one lump-sum payment.  The rationale for this change was 
to avoid having the Plan be experience-rated, a violation of Code section 419A(f)(6).  Additionally, the 
Plan wanted to insure against an economic downturn and/or the possibility that future contributions would 
no longer be deductible.  The Tax Court found that the premium payments made on behalf of the taxpayers 
under this structure far exceeded the annual cost for term life insurance coverage for the covered 
employees. 

 
Termination of Coverage and Purchase of Underlying Policy 
 
Coverage under the Plan could be terminated in three ways: (1) termination of employment by the 

employee; (2) termination of the employer's participating in the Plan; or (3) termination of the Plan by 
Benistar.  If the employee stopped working, he or she had a 30-day option to purchase the underlying 
insurance policy. Until the Plan was amended in 2002, if the employer ceased its Plan participation, the 
underlying policies were distributed to the participating employees at no cost.  This feature was removed in 
2002, when the Plan was amended to provide that an employee affected by an employer's termination of 
participation could purchase the underlying policy (or policies) at a cost of 10% of the net surrender value 
of the underlying policy, as determined on December 31st of the preceding year.  If no net surrender value 
existed on December 31st of the previous year, the employee was charged $1,000 to purchase the 
underlying policy.  In mid-2005, the Plan was amended to provide that the underlying policy had to be 
purchased by the employee at fair market value, rather than at 10% of the net surrender value.  An affected 
employee could fully finance this purchase by borrowing the purchase price from the Plan and pledging the 
insurance policy as collateral under a collateral assignment agreement.  Under the agreement, the employee 
had to pre-pay interest for three years.  Rather than actually calculate three years of interest, the Plan 
treated 10% of the net surrender value as a surrogate for the interest. 

 
Court Decision 
 
The Tax Court found that the facts in these cases were strikingly similar to the facts in V.R. 

DeAngelis M.D.P.C., et al. v. Comm'r.  That was a case in which the Tax Court had found that the life 
insurance premiums made on behalf of doctors by a partnership, in which S corporations owned by the 
individual doctors were the partners, were not deductible as a business expense to the partnership or the S 
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corporations.  As in DeAngelis, the taxpayers here each personally selected their individual insurance 
agents, and together with those agents, chose the policies to be owned by the Plan.  Additionally, the 
taxpayers, with their agents, chose the life insurance company, the type of insurance, and the policy's face 
amount and together filled out most of the necessary insurance forms. 

 
The Court distinguished DeAngelis from these cases in that the Plan did not permit covered 

employees to borrow against the underlying policy owned by the Plan.  Further, starting in 2002, upon an 
employer's election to terminate participation, the Plan began to charge covered employees for 
withdrawing their underlying policies.  The Court, however, discounted this second distinction since the 
employees were paying significantly less than fair market value, and because the financing provided by the 
Plan for the purchase was not a bona fide loan.   There were no loan documents in evidence, and there was 
nothing to indicate the terms of a loan, such as the length of the loan and the interest rate on the loan.  
Additionally, the "surrogate" for the 3-years pre-paid interest was based upon the net surrender value 
determined on December 31st of the prior year, and not necessarily on the prevailing interest rates at the 
time of withdrawal.  The Court concluded that, based on these facts, the taxpayers could easily retrieve the 
value in the underlying policies with minimal expense. 

 
As a result, the Court found that contributions made to the Plan by the employers in question were 

payments made on behalf of the taxpayers personally and were not ordinary and necessary business 
expenses under section 162(a). The Court concluded that the Plan was a "thinly disguised vehicle for 
unlimited tax-deductible investments," based upon the level of control exerted by the covered employees, 
the degree to which the contributions were structured around the underlying policies, and the ease with 
which the owner-employees could receive the underlying policies. Because the Court found that the 
contributions made by the employers were not deductible, it did not address whether this arrangement 
would have satisfied the requirements of Code section 419A(f)(6). 

 
Any AALU member who wishes to obtain a copy of Curcio, et al. v. Comm'r may do so through 

the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 
www.aalu.org and enter the Member Portal with your last name and birth date and select Current Washington 
Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a 
reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
 

http://www.aalu.org/
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